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The City of Newark attempted 
to tax the building after the 
sale but the purchaser appealed 
and the courts held that since 
title was retained by the govern- 
ment until 1951, taxes could not 
be levied until then. 
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Attorneys Required on 
Corporate Tax Appeals 


As a result of the efforts of 
the Essex County Bar Associ- 
ation Committee on Unlawful 
Practice of the Law, the Es- 
sex County Board of Taxation 
has adopted the following 
rule to be known as Rule 13: 
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corporation, its appeal must 
be prosecuted by a member 
of the bar of the State of New 
Jersey”. 
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the accident, was working on a 
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Held: Petitioner may validly 
bring her case before the Wash- 
ington Department of Labor and 
Industries. Although deceased 
was killed in navigable waters 
of the United States, the facts 
of this case bring it within the 
twilight zone in which either the 
state or the federal compensa- 
tion acts might validly apply. 
Such being the facts, the court 
will presume the jurisdictional 
power of either the state or the 
federal acts and will uphold the 
employee’s choice of jurisdiction 
unless the commission is clearly 
without power to act. 

The Davis case represents the 
latest attempt of the United 
States Supreme Court to dis- 
tinguish and limit in the field 
of workmen’s compensation laws 
the rule laid down in Southern 
Pacific Co. v. Jensen, denying the 
application of state acts to mari- 
time workers." Speaking for the 
majority of the court in the 
Jensen case, Mr. Justice McRey- 
nolds said that a state work- 
men’s compensation act could 
not be applied to a stevedore 
killed on board a ship on navig- 
able water for it would “. .. de- 
stroy the uniformity and har- 
mony in respect to maritime 
matters which the Constitution 
was designed to establish.” The 
final outcome of such a rule was 
to necessitate the federal Long- 
shoremen’s and Harborworkers’ 
Act with the limitation that it 
should be applicable only if re- 
covery “. .. through workmen’s 
compensation proceedings may 
not validly be provided by state 
law.’4 It is this qualification 
which raises the problem, for 
although the federal act pro- 
tects harbor workers whose jobs 
are clearly within the cogniz- 
ance of admiralty, it expressly 
leaves open the jurisdictional 
question as to men in a factual 
situation similar to the Davis 
case. The majority opinion by 
Mr. Justice Black seemingly rep- 
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return of the re 


the defendants 


*“ |declaratory judgment previously 
i a on 

g been dispensed 
' | Following the trial held on 
in adjudication by the 


| 
— + + 13 +h rl] ss 
}made, inter alia, the following 


obtained by defend 


|sylvania, residing in the City 
|}and County of Philadelphia 


lings of fact, conclu 


the court in an opin-| o¢ philadelphia 





ay ‘L hlo | August, 1931, resided in the City 
Mortgage 


Loans 


F. H. A. PLAN 
STRAIGHT MORTGAGES 
~N AMORTIZED BASIS 


f AVINGS BANK 


% Main Street, Orange, N. J. 


|fendant, Helen B. Melnick, was 
|a citizen of the State of Penn- 





City of Philadelphia. 


|Helen B. Melnick, on June 7, 












December 14, 1942, defendants 
appealed to this court. 

On December 21, 1942, the Su- 
preme Court of the United States 
handed down its opinion in Wil- 
liams et al. v. North Carolina, 
317 U. S. 287, 63 S.Ct. 207, 143 
A.L.R. 1273, whic overruled 
|Haddock v. Haddock, 1906, 201 
U. S. 562, 26 S.Ct. 525, 50 L.Ed. 
867, 5 Ann. Cas. 1, and held that, 
assuming that the petitioners 
(Williams and Hendrix) each 
had a bona fide domicile in Nev- 
ada, as had been, in effect, tac- 
litly accepted by the Supreme 
| Court of North Carolina, their 
|respective decrees of divorce ob- 
|tained in Nevada were valid and 
\legal, and entitled to full faith 
and credit in North Carolina in 





iprosecutions for adultery 
Is + * baad n 

{brought in that state, even 
though personal service had not 


{been made on their respective 
spouses and the latter had not 
been domiciled in Nevada nor 
appeared in person or by attor- 
ney to the respective divorce ac- 
| tions in that state. On December 





| petition asking us to remand the 
lrecord to the court below for the 





lder to give that court an oppor- 
{tunity to reconsider its adjudica- 
| ti yn in the light of the Williams 
lcase. And the trial judge wrote 
Jus a letter, which we considered 
in the nature of a petition, join- 
jing in the request and stating 
that its adjudication was made 
| largely on the authority of Had- 





rule and heard oral argument 
and on May 3, 1943, entered an 
order remanding the record to 
the court below, because of the 
expressed request of that court; 
Stating that “in doing so we are 
not to be understood to pass 
upon or give any indication of 
our view regarding the applica- 
bility of the Williams case to the 


facts of the present case.” 


the court below, it filed on July 
29, 1943, a supplementary ad- 
judication, in which it reached 
the same findings and conclu- 
sions as in its original adjudi- 
cation of October 6, 1942, and the 


$s) 
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entered was declared to be the 


judgment of the court. 
iJune 2, 1942, the trial court 
findings of fact and conclusions 
“Findings of Fact 

ff. Samuel Melnick, 
is a citizen of the State of Penn- 








itiff has been a citi- 





and resident of the State of 
‘lvania throughout his 
life, having been born in the City 


“3. Defendant, Helen B. Mel- 
ick, now resides, and has since 





of New Haven, State of Con- 


“4. For more than fifteen 


1923, in the City of Philadelphia, 
State of Pennsylvania. 

“6. From June 7, 1923 until 
February of 1929, and in May 
of 1929 plaintiff and defendant, 
Helen B. Melnick, were contin- 
uously domiciled, lived together 
as husband and wife, and main- 
tained their home in the City of 
Philadelphia, State of Penn- 
sylvania. 

“7. From May 11, 1929 until 
April 16, 1931, defendant, Helen 
B. Melnick, continued to live 
and remain at 4601 Spruce 
Street, Philadelphia, separate 
and apart from the plaintiff, 
her husband. 

“8. From May 11, 1929 until 
the present time the defendant, 
Helen B. Melnick, has refused to 
resume marital relations or a 
common habitation with the 
plaintiff. 

“9. From May 11, 1929 until 
the present time the plaintiff 
has continuously maintained his 
home and domicile in the City 
of Philadelphia, State of Penn- 
sylvania. 

“10. On April 16, 1931, the de- 
fendant, Helen B. Melnick, ar- 
rived in the City of Reno, Coun- 
ty of Washoe, State of Nevada. 

“11. The purpose of defend- 
ant’s, Helen B. Melnick’s pres- 
ence in Reno, Nevada, on April 
16, 1931, was to obtain a divorce 
from the plaintiff, with no bona 
fide intention of establishing a 
permanent residence there, and 
therefore, she was not a dom- 
iciled resident of Nevada. 

“12. Precisely six weeks after 
her arrival in Reno, Nevada, 
which period of time is a pre- 
liminary requirement for resi- 
dence in Nevada for the procur- 
ing of a divorce, defendant, 
Helen B. Melnick, on May 29, 
1931, filed an application for di- 
vorce from the plaintiff, Sam- 
uel Melnick, in the Second Jud- 
icial District Court of the State 
of Nevada, in and for the Coun- 
ty of Washoe, Department No. 1, 
No. 35058, on the ground of ex- 
treme cruelty. 

“13. Plaintiff, Samuel Melnick, 
and the defendant, Helen B. 
Melnick, his wife, never lived to- 
gether in the State of Nevada. 
“14. The alleged cause of ac- 
tion or alleged grounds for di- 
vorce, which were the basis for 
the aforesaid Nevada proceed- 
arose in the State of Penn- 
nia and not in Nevada. 





“15. Plaintiff, Samuel Meinick, 


“16. On June 2, 1931, a sum- 
mons issuing out of the Reno, 
Nevada, court was served upon 
plaintiff in the City of Phila- 
delphia, State of Pennsylvania. 

“17. Plaintiff was never per- 
sonally or otherwise served 
within the State of Nevada with 
the summons or other process in 
divorce issued in the proceed- 
ings in the Second Judicial Dis- 
trict Court of the State of Nev- 
ada, in and for the County of 
Washoe, in which the decree of 
divorce of the defendant, Helen 
B. Melnick, from the plaintiff, 
Samuel Melnick, was obtained on 
July 20, 1931. 

“18. Plaintiff, Samuel Melnick, 
did not appear in the divorce 
proceedings aforesaid either in 
person or by attorney, and never 
authorized any person or attor- 
ney to appear for him therein. 

“19. Pursuant to the afore- 
mentioned application filed by 
the defendant, Helen B. Mel- 
nick, an absolute decree in di- 
vorce was granted on July 20, 
1931, by the Second Judicial Dis- 
trict Court of the State of Nev- 
ada, in and for the County of 
Washoe. 

“20. Immediately following the 
granting of said decree of di- 
vorce of defendant, Helen B. 
Melnick, from the plaintiff here- 
in, Samuel Melnick, said Helen 
B. Melnick entered into a mar- 
riage with the second defend- 
ant named herein, Samuel B. 
Rosenbaum, on the same day 
the decree in divorce was grant- 
ed, to wit, July 20, 1931, which 
marriage occurred in the City 
of Reno, County of Washoe, 
State of Nevada, and was per- 
formed by the Judge who grant- 
ed the said decree in divorce. 
“21. Immediately following the 
aforesaid marriage by and be- 
tween the defendants herein, 
the said defendants left the 
State of Nevada on July 20, 1931. 
and went to California for a 
period of about six weeks, and 
thereafter took up their perma- 
nent residence in the City of 
New Haven, State of Connecti- 
cut. 

“22. Since July 20, 1931, the 
defendants have lived and co- 





habited as husband and wife in 
the City of New Haven, State of 
Connecticut. 

“23. The home and domicile 
of the plaintiff, the home and 
domicile of the defendant, Helen 
B. Melnick, and the home and 
marital domicile of plaintiff and 
defendant, Helen B. Melnick, al- 
ways was and had been contin- 
uously maintained in the City 
of Philadelphia, State of Penn- 
sylvania, prior to July 20, 1931, 
the date of the granting of the 
decree in divorce aforemen- 
tioned. 

“24. Plaintiff has at no time 
recognized or acquiesced in the 
aforementioned Nevada decree 
of divorce, nor in the defend- 
ants holding themselves out as 
husband and wife. * 

“Conclusions of Law 

“1. No marital relation ever 
existed between plaintiff Sam- 
uel Melnick, and the defendant, 
Helen B. Melnick, his wife, in 
the State of Nevada; the home 
and marital domicile of plain- 
tiff and his wife, Helen B. Mel- 
nick, was and always had been 
maintained in the State of 
Pennsylvania. 

“2. The service of the sum- 
mons in divorce in the proceed- 
ings aforesaid, issuing out of 
the said Nevada court, having 
been made upon the plaintiff in 
Pennsylvania, was a nullity, and 
did not give said Nevada court 
jurisdiction in the aforemen- 
tioned divorce proceedings. 

“3. The Nevada court which 
granted the decree of divorce 
aforementioned had no juris- 
diction of the subject matter of 
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years preceding August 1931 de- 


sylvania, and a resident of the 





“5. Plaintiff, Samuel Melnick, 
was married to the defendant, 
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ution continued from page 5) i use of action of which the 
1e Chie? sia court has jurisdiction and which 
elieve suit in which said decree len ititles him to a judgment under 
ase s ed, or of the marital/|the declaratory Judgments Act 
led, existing between plaintiff |establishing the continued ex- 
by Ju defendant, Helen B. Mel-|istence of his marital relation 

ideis, or his wife, or of the person |or status. 
ase and jaintiff, Samuel Melnick,} «17, Plaintiff has at no time 
t laid qf was the defendant in said /recognized or acquiesced in the 
ined- He Hon. |}aforementioned Nevada decree 
oat Sales The said divorce decree |of divorce, nor in the defend- 
clear! red by the Nevada court was |ants holding themselves out as 
e Jensen refore, null and void,|husband and wife, but, on the 
stick *t as a decree in di- l|contrary, has always held him- 
plicabilty —%. within the State of Penn- | self out and considered himself 
pens and was not and is|as still married and not as a 
ich a judgment of a sister|singleman, and has disputed 
voulc 15 be entitled t ecog- |and challenged, and does 
e rec in the State of pinniel: now dispute and challenge the 








The proceedings in divorce} “18. Plaintiff is er d to the 
ad in D aforesaid are not ir | de ree prayed for nis peti- 
de did not justify the |t 
rta irt in entering a de- 19. The ple ff is not guilty 
ved. Ti sto the res or marriage | of jaches 
- : a gored “a 20. Defendants should pay 
le em dant. Helen B. Melnick the costs an 
10ns T defendant, Helen B ‘ RP F 
dic lid not take with her 9 oe a “ool — 
But da the marital relation-|"2=* 57 “ne cours Solow ane 
t] on tle oil obaleeill sustained by the evidence. In 
es : matrimonial domicile, °°" ™°St ® an a eee 
- act ,§ ; scnanendiiiaa ten tine Wiec ly adm tted by the defendants 
r bot oly anit aie tes tn ee {in thei unswel _ Whe re the 
hen srcedieaads re ri _| ave rments in the plaintiff's pet- 
tbs under the facts nis| ition or pleadings are unquali- 
dition has arisen a1 nd fiedly admitted in the corre- 
, Pr necessarily sponding paragraph of the an- 
me ervainty, COI swer, without including in his 
the irity as to pla offer other matters appearing 
the | and marital sta that paragraph by way of 
ae tual controversy and | avoidance or defense: Shobert 
over nistic claims exis be-|v Brookville B. & T. Co., 132 
' iff and the defend-| Pa. Super. 365, 371, 200 A. 542; 

















Plaintiff, having ow | 152 Pa. Super. 566, 569, 33 A.2d 
Os¢ married to defend- | 82. It is only where the admis- 
lrance Helen B. Melnick, and as-|s m is q fied or conditioned 
nvelle e existence of that/ that it cannot be separated from 
vould ation or status as|the qualification or condition: 
1 act Nevada divorce de-| Buehler v. United States Fashion 
and ithout legal service upon] Plate Co., 269 Pa. 428, 434, 112 A 
ne secure r his presence said | 632; Maryland Casualty Co. v. 
lovee un oY appearance, or repre-|Specht, 83 Pa. Super. 429, 431. 
court | ) in said divorce pro-| Other averments in the petition 
ep the z, has a concrete interest| were insufficiently denied in the 
in m ning of the mainten-| answer and therefore to be tak- 
4t legal relation or|en as mitted facts; Buehler 
there is a challenge| v. United States Fashion Plate 
of such relati |Co., supra, 269 Pa. pages 433, 434, 
e defendants 1112 A. 632 
t ma C : s dissoluti ay t | As an example of an ave 
sing e of divorce, have the petitio sufficient 
and terest in de ng ed and refore taken as ad- 
o den ance and existence! mitted, we refer to paragraph 
yur re.atlon or status. 12 of pe ) “The purpose 
e tha Paintiff need no a|of said defendant’s presence in | 
I Jperty int to|}Reno, Nevada, at the aforesaid 
to a declarat |time (April 16, 1931) was to ob- 
his marital |tain a divorce from the plain- 
hes¢ | tiff Helen’s answer to this 
as t : declaratory judg-|averment was: “12. Several years 
of lit 9t have to satisfy | prior to April 16th, 1931, respond- 
g hereto, or restore |ent had for good and valid rea- 
mony, or settle all/sons, and for causes recognized 
> en them by the C onwealth of Penn- 
4 aratory judgment |s a mtemplated the 
; BeCr in this proceed bringing of as in divorce. ” 
dis antes marital | Ap f 1931, the responde 
on plaintiff S ene de- |left the City of Philadelphi a in- 
L Helen B. Mel: and t ndon her domicile 
2 : ite the adie t con- a and to establish 
the uncertainty as elsewhere, never 
nistic claims I return to the Cit 
their legal re 
s a zhts 
<x... wf There is no other remedy | mi 5 
- ‘ eding open to the plain-|clear that when 
this Commonwealth in jleft Philadelphia in pony ~ 
TI 1 status of the |and went vada, she 


TE’S NOT “ne legal 
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ned during their life-| 

“aintiff need not bring 

divorce against his 

-=€n B. Melnick, defend- 

aD “0 divorce or annulment 
reo “age is sought in these 
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Goldstein v. Goldstein, No. 1, 


























to Reno, Ne 


there solely for the pur- 





went 


at 





pose getting a divorce from 
] , intending to marry 

and then establish 

vith him, at his 

| domicile in ‘Ne w Haven; and she 
| never had any intention of es- 





|tablishing her domicile 
| Nowhere 
aver that 


in Reno. 
her answer did she 
her purpose in going 





“16. The plaintiff in this case 
has made out and proved a good 


to Reno, Nevada, was to estab- 
lish a domicile there with the 
intention of residing there per- 
manently. The Court was ac- 
cordingly warranted, by her eva- 
sive and insufficient arfswer to 
the plaintiff’s twelfth averment, 
in making its eleventh finding 
of fact: “The purpose of de- 
fendant’s, Helen B. Melnick’s 
presence in Reno, Nevada, on 
April 16, 1941, was to obtain a 
divorce from the plaintiff, with 
no bona fide intention of estab- 
lishing a permanent residence 
there, and therefore she was 
not a domiciled resident of Nev- 
ada.” 

(4-6) Assuming that 
right in our disposition of the 
preliminary proceeding (147 Pa. 
Super. 564, 25 A.2d 111), then 
the findings of fact of the trial 
court support the conclusions of 
law and tl judgment entered 
by the Court below, which are 
in accord with the decision of 

Supreme Court in Com. ex 

rel. Esenwein v. Esenwein, 348 
Pa. 455, 35 A.2d 335, affirming 
153 Pa. Super. 69, 33 A.2d 675 
That case rules that the full 
faith and credit clause of the 
Federal Constitution, Article 4, 
$1, does not require the courts 
of this state to accept a decree 
entered in Nevada in 


we were 


1e 


our n 


of divorce 

of a libellant, who was 

domiciled in that state, 
respondent who was 
likewise domiciled there, 
nor served with process there, 
and who did not appear in the 
action; that in determining the 
extraterritorial effect of a de- 
of divorce of a sister state, 
the courts of this Commonwealth 
have power to inquire into the 
jurisdictional facts necessary to 
confer jurisdiction on the court 
which entered the decree includ- 
a fides of the libel- 
nt’s domicile in that state; and 
tention required for 
of domicile of 
is an intention to make a 
fact; and that where the 
court found, 
evidence, 
six-weeks 
the Nev- 
have been es 


favc yr 
not 


oainst 
agalnst 
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not 


cree 
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bo. 





laz 
that 
the 
choice 
home in 
Pennsylvania 


tne in 


acquisition 


has 
tent 
the 

required | 
ada statute 
hed 
leave th 


afte 


on sufficier 


the 
tnat 


it compe 
although 


residence 





may 


tablis llant’s intention 





rward 


the Sup 
States in Will 
|Carolina, did apply 
decree of divorce obtained 
Nevada and void as re- 
spects Com- 
monwealth. To the same effect 
see Com. ex rel. Phelps v. Phelps 
Pa.Super., 35 A.2d 530, filed Jan- 
uary 27, 1944; In re Grossman’s 
Estate (No. 1), 263 Pa. 139, 106 
A. 86. 
These decisions 
accord with 


sions of 


reme 
7. North 


the 





not and 
in 
was null 
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the courts of 


5 this 


deci- 
Court 


the following 


the Supreme of 


(7) Furthermore, the learned 
judge of the court below in his 
opinion of July 29, 1943, pointed 
out that the finding in the Nev- 
ada decree_as to the libellant’s 
residence, offered in evidence in 
this case, was materially differ- 
ent from the findings in the Wil- 
liams and Hendrix divorce cases. 
Here the finding was: “The 
plaintiff was sworn and testified 
in her own behalf, and her resi- 
dence for the time required by 
law was proven to the satisfac- 


tion of the Court.” In the Wil- 
liams and Hendrix cases the 
finding in each case was: “The 


plaintiff has been and now is a 
bona fide and continuous resi- 
dent of the County of Clark, 
State of Nevada, and had been 
such resident for more than six 
weeks immediately preceding 
the commencement of this ac- 
tion in the manner prescribed 
by law.” 317 U. S. at page 290, 
63 S.Ct. at page 209, 143 A.L.R. 
1273. The Supreme Court of 
Nevada held in Latterner v. 
Latterner, 51 Nev. 285, 274 P. 194, 


196, that the “residence” requir- 
ed by the act meant the physi- 
cal presence of the person as 


well as his or her intent to make 
the place a home; and that the 
lower court was without juris- 
diction to grant the plaintiff a 
decree of divorce unless it found 
him to be “a bona fide resident”. 


Residence, within the Nevada 
Act, is a settled or fixed abode 
indicating permanency, or at 


least an intention to remain for 
an indefinite time—made up of 
the physical fact of abode and 
the intent of remaining: Pres- 
son v. Presson, 38 Nev. 203, 147 
P. 1081. 

(8, 9) We are of opinion that 
the litigation between Melnick, 
on the one hand, and his wife 
and her father, on the other, 
and the settlement of that liti- 
gation, and the treatment ac- 
corded each spouse by the other 
for several years prior to their 
separation are not material in 
this proceeding. This plaintiff 
may not be an admirable citi- 


wife may not have been praise- 
worthy, but if they had been 
such as to entitle her to a div- 
orce, she would have got it in 
this state. This is not the pro- 
ceeding to try the marital fail- 
ings of either or both. The De- 
claratory Judgment Act specifi- 
cally provides that it shall not 
be permitted in any case where 
a divorce or annulment of mar- 
riage is sought—that is, a party 
cannot seek a divorce, or annul- 
ment of his or her marriage, 
from his or her spouse, by a de- 
claratory judgment: 147 Pa. 
Super. page 573, 25 A.2d 111. And 
this not the forum to try 
which one is most at fault. It 
a legal right which is here 
involved and it should not be 
complicated with, nor decided 
upon, extraneous issues. Deci- 
sions twisted to meet supposed 
hard cases make bad law. 


is 


is 


The assignments of error are 
overruled and the judgment is 
affirmed at the costs of the ap- 
pellants. 


Kenworthey, J., dissents for 
the reasons expressed in his pre- 
vious opinion reported in 147 
Pa.Super. at page 582, and 25 
A.2d at page 120. 
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